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Meeting the Executive Committee 


thirty-fifth meeting the Executive Committee the Federal 

Communications Bar Association was held Saturday, December 
1938, the Raleigh Hotel, Washington, C., Present were 
Messrs. Fisher, second Hennessey, secretary; Bingham, 
treasurer Caldwell and Littlepage. 

report was received from the Treasurer the number mem- 
bers the Association and the amount money the treasury. The 
Treasurer submitted several bills and the Executive Committee author- 
ized their payment. 

The following applications for membership the Association were 
approved 


John Tucker Leonard Callahan 
921 Commercial Building National Press Building 
Shreveport, Louisiana Washington, 


Niner 
336 Madison Avenue 
New York City 


The Executive Committee discussed the plans for the second annual 
meeting the Federal Communications Bar Association held 
the Raleigh Hotel Saturday, December 10, 1938 The meet- 
ing will consist dinner, speaker, and entertainment. was decided 
that members the Association were privileged bring guests who are 
either attorneys, members the Commission’s staff, connected with 
the Communications industry. 


Treasury and Membership 


The Treasurer reports that December 1938 the Association 
had balance hand $1,277.77 after payment all bills. 

The Secretary states that the same date there were 219 
the Association. 
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Abolition the Examining Department and New Rules 
106.27 and 106.28 


November 14, 1938, the amendment rules 106.27 and 106.28 
became effective. These are rules practice and procedure which relate 
the conduct hearings before the Federal Communications Commis- 
sion, and the revisions were made necessary the order the Com- 


mission, also effective November 14, 1938, which abolished the examin- 


ing department the Commission. 

The practice the Commission under the old rules was that hearings 
were held before examiners designated hear particular case. 
examiner’s report was released summarizing the facts presented the 
hearing, presenting conclusions fact and law with reference the 
issues stated the notice hearing, and recommending the Commis- 
sion the action which should taken upon each application. Within 
fifteen days from the release the examiner’s report, parties had the 
right file exceptions and request oral argument before the full Com- 
mission. Parties desiring argue support the examiner’s report 
were allowed file request for oral argument within five days after 
the exceptor had filed his exceptions and request for oral argument. 
some date after the oral argument before the Commission the Commission 
would release Statement Facts and Grounds for Decision. 

With two exceptions, the personnel the examining department 


has been transferred the Legal Department the Commission. Under 


the new procedure, hearings will held before ‘‘presiding 
who shall have authority administer oaths, examine witnesses, receive 
evidence, and rule upon the admissibility evidence. The presiding 
officer, however, shall have power decide any motion dismiss the 
proceedings other motion which involves the final determination the 


merits. After the hearing, the transcript the testimony, together 


with any exhibits other pertinent data, are filed the office the 
Secretary the Commission. Within twenty days from the filing 


these documents, parties who participated the hearing shall file pro- 


posed findings fact and conclusions which must served upon all 
other parties who participated the hearing. The proposed findings 
fact should set forth numbered paragraphs, and they should 
contain all the relevant basic facts the record which support the con- 
clusions proposed the party filing the document. Page references 
should given for the basic evidentiary facts. The rules the 


Commission further provide that briefs memoranda law may 
submitted with the proposed findings fact. Thereafter, the Commis- 


sion will release proposed statement facts and conclusions law, and 
parties desiring except the Commission’s proposed decision are 
afforded the opportunity filing exceptions within twenty days from the 


release the Commission’s proposed decision. The exceptions should 
point out with particularity the alleged errors either the facts the 
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conclusions and should contain specific page references the facts 
the testimony which support the alleged errors. The exceptions should 
accompanied brief supporting them. party desires pre- 
sent oral argument, should make specific request therefor the 
time the exceptions are filed. The new rules the Commission specifi- 
eally provide for the filing reply briefs any party participating 
the hearing who desires take exception the points urged before the 
Commission opposing parties. The reply briefs must filed within 
thirty days from the release the Commission the proposed findings 
fact and The rules further specify copies excep- 
tions and briefs must served upon other interested parties and certif- 
icate must attached the exceptions briefs showing that service has 
been properly effected. Fifteen copies the proposed findings fact, ex- 
briefs must filed with the Commission. some future 
date the Commission will release its findings fact, conclusions, and 
order the cause. 

The new rules took effect November 14, 1938 and apply cases 
which are heard before the Commission subsequent that date. How- 
ever, cases which have been heard before the Commission prior Novem- 
ber 14, 1938 are still governed the old rules 106.27 and 106.28. 

The Commission was faced with the problem the disposition 
those cases which have been heard before Chief Examiner Arnold and 
Examiner Dalberg prior the termination their services the Com- 
mission. Revised rules 106.27 and 106.28 did not affect those cases since 
they were heard before November 14, 1938. was impossible obtain 
examiner’s reports those cases unless the Commission delegated the 
writing such reports other employees the Commission who had 
not been present the hearings. The Commission determined write 
the parties who were interested those cases for the purpose 
inquiring whether not they had any objection the disposition the 
cases under the new rules. Apparently, therefore, those cases will 
disposed under the new rules unless there formal objection any 
the interested parties. 

Rules 106.27 and 106.28, revised the Commission, read 


Rule 10627 “Except for hearings before the Commission banc the Commission 
will provide for the conduct each hearing specific order reference, 
and unless otherwise specified such order: 


(a) The presiding officer the hearing shall have authority administer 
oaths, examine witnesses, and receive evidence any place the United States 
designated the Commission, and rule upon the admissibility evidence 
and other matters that normally and properly arise the course the hearing, 
but shall have power decide any motion dismiss the proceeding 
other motion which involves final determination the merits the proceeding. 


(b) After the close the hearing the complete transcript testimony taken, 
together with any exhibits and any briefs memoranda law filed theretofore 
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behalf any party, shall filed the office the Secretary the Com- 
mission. The presiding officer the hearing shall have authority act upon 
motions correct the record, made accordance with the rules. 


(c) Within twenty days from the filing the transcript record the hearing, 
each party the proceeding shall file with the Commission proposed findings 
fact and conclusions which shall served upon all parties participating 
the hearing the manner provided the rules. 


(d) Such proposed findings fact shall set forth serially numbered para- 
and shall set out detail and with particularity all basic evidentiary 
acts developed the evidence, (with appropriate citations the transcript 
record exhibits relied on) supporting the conclusions proposed the 
party filing same. Proposed conclusions shall separately stated. Proposed 
findings fact and conclusions submitted person other than applicant 
may limited those issues connection with the hearing which affect the 
interests such person. Such proposed findings and conclusions may 
accompanied briefs memoranda law. 


(e) The Commission will thereafter enter its proposed report findings fact 
and conclusions. 


(f) Within twenty days from the filing the Commission’s proposed report 
findings fact and conclusions the parties the proceeding may file excep- 
tions the same which shall point out with particularity alleged errors said 
report findings fact and conclusions and shall contain specific reference 
the page the transcript hearing exhibit which the exception based, 
such exceptions shall accompanied memorandum brief support thereof, 
and may request oral argument. request for oral argument made 
within said twenty day period all parties will considered waiving any 
right thereto. 


(g) Reply memorandum briefs may filed any party the proceeding 
within thirty days from the filing the Commission’s proposed report 
findings fact and conclusions. 


(h) prior the date fixed for the filing any exceptions memorandum 
brief the party filing the same shall serve least one copy thereof, provided 
the rules, upon all other parties the proceeding, and exceptions 
memorandum brief will accepted considered the Commission unless 
accompanied affidavit showing this requirement has been met. 


(i) Fifteen copies any proposed findings fact and conclusions, exceptions, 


memorandum briefs filed connection with any hearing shall filed with 
the Commission. 


(j) After oral argument, the event oral argument waived, after the 
expiration the time for filing memorandum briefs the Commission will file its 
report findings fact and conclusions and its order.” 


Rule 106.28 “The authority perform any act connection with hearing vested 
‘presiding officer’ under these rules shall vested majority the 
persons conducting the hearing the hearing conducted more than one 
person.” 
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Changes Commission Personnel 


reorganization the examining and informational divisions 
the Commission was announced Chairman November 
1938, and the same time the services three the Commission’s 
personnel were terminated. These three were the Chief Examiner, Davis 
Arnold, member the examiner’s division, Mr. Melvin Dalberg, 
and the Information Expert, Mr. Franklin Wisner. This followed 
approximately one month the termination the services the General 
Counsel the Commission, Mr. Hampson Gary. (See October 
issue, 

new examining procedure was set place the responsibility 
the reporting the facts hearings upon applications for construction 
permits and licenses more directly upon the Commission. The position 
Information Expert was abolished. The Commission has obtained the 
services Mr. Ramsay, Director Information and Research 
the Rural Electrification Administration for period ninety days 
basis. Mr. Ramsay was appointed Special Assistant the Chair- 
man and will study and report the Commission how the collecting 
and disseminating information can best handled. 

The vote the reorganization the examiner’s division was four 
three, Chairman and Commissioners Walker, Sykes and 
Brown voting for the reorganization, and Commissioners Craven, Case 
and Payne voting against the order. The vote the reorganization 
the information work was five two, with Chairman MeNinch and Com- 
missioners Sykes, Brown, Walker and Case voting for the order, and 
Commissioners Craven and Payne voting against the order. Chief Ex- 
aminer Arnold had record seventeen years under the Civil Service. 
Mr. Dalberg came the Federal Communications Commission 1934, 
having previously been the private practice law New York City. 
Mr. Wisner was the former press officer for the Federal Radio Commis- 
sion and has been government service for the past twelve years. 

the Commission’s order adopted reads follows: 


“WHEREAS, order provide for the more efficient discharge the 
business the Commission, particularly with respect the handling matters 
involving hearings, necessary effect certain changes the Commission’s 
procedure and reorganization the Commission’s 


“NOW, THEREFORE, ORDERED: 

That the following procedure shall followed with respect cases 
designated the Commission for hearing, unless otherwise specified the 
order designating particular matter for hearing: 


“(a) designating case for hearing the Commission will specify 
whether the hearing shall conducted the Commission, Commis- 
sioner, board composed one more suitably qualified employees 
the Commission. 

“(b) The Commissioner board designated provided above con- 
duct the hearing shall preside the hearing and have authority rule 
upon the admissibility evidence other matters normally 
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arising the course the hearing but shall have power decide any 
motion petition dismiss the proceeding other motion which involves 
final determination the merits the proceeding. 

“(c) After the close the hearing the transcript the testimony taken 
the hearing shall filed with the Commission the official reporter 
provided the Commission’s rules and the Commissioner board 
designated conduct the hearing shall have authority entertain motions 
correct the record made accordance with the rules, but shall have 
further authority with respect the proceeding. 

“(d) Within twenty days from the filing the transcript record 
the hearing each party the proceeding shall file with the Commission 
proposed findings fact and conclusions law. 

“(e) The mmission will, after considering such proposals the 
parties filed above provided, and the record the proceeding, file its 
public. 

“(f) Within twenty days from the filing the Commission’s proposed 
report findings fact and conclusions law, the parties the proceed- 
ing may file exceptions the same and may request oral argument. 

“(g) After considering exceptions filed and oral argument, the Commis- 
shall file its report findings fact and conclusions law and its 
order. 


the position Chief Examiner hereby abolished. permit 
Chief Examiner Davis Arnold take his full accumulated and accrued 
annual leave, this paragraph shall not become effective until the close business 
January 13, 1939, and commencing November 10, 1938, Chief Examiner 
Arnold shall annual leave status. 

“3. That the Examining Department and all the positions examiner 
(including the position Assistant Chief Examiner) hereby abolished. 

“4. That the following members the Examining Department hereby 
transferred their present grade and salary the Law Department: 


Seward, Irwin, Robert 
Hill, George Hyde, Rosel 
Bramhall, John Berry, Tyler 


That paragraphs and hereof shall become effective November 14, 

“6. That with respect hearings commenced prior November 14, 1938, 
which Examiner’s Report has yet been filed, the Examiner heretofore 
designated preside such hearing carry the same completion and 
file his report accordance with the present rules and regulations the 
Commission, provided that, with respect any such hearings heretofore desig- 
nated heard Chief Examiner Arnold Examine: Dalberg, the Com- 
mission shall take appropriate action provide for the disposition such 
matters. This paragraph shall become effective immediately. 

“WHEREAS, order provide for the more efficient discharge the 
Commission’s duties, particularly with respect the collection and dissemina- 
tion information, necessary effect certain changes the Commission’s 
procedure and reorganization the Commission’s staff. 

“NOW, THEREFORE, ORDERED: 

the Chairman authorized and directed request the Admini- 
strator the Rural Electrification Administration, Mr. John Carmody, 
detail Mr. Ramsay, Director Information and Research the Rural 
Electrification Administration, Special Assistant the Chairman this 
Commission for period ninety days make study methods for the 
collection and dissemination information for this Commission 
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and advise the Commission connection with this and related matters and 
assist the initial work handling such matters. The Commission will reim- 
burse the Rural Electrification Administration for Mr. Ramsay’s salary during 
the period his detail this Commission. 


That the position Information Expert hereby abolished. -per- 
mit Mr. Franklin Wisner take his accumulated and accrued annual leave 
this paragraph shall not become effective until the close business December 
28, 1938. Commencing November 10, 1938, Mr. Wisner shall annual 
leave status.” 


1938, explaining his reasons for voting against the order the Commis- 
sion terminating the employment Messrs. Arnold, Dalberg and Wisner. 
Commissioner Craven’s statement was follows: 


regret that the majority this Commission desired terminate the 
services men who have long and faithfully served this Government, well 
this Commission. opinion the men discharged were efficient and 
honest. 

“Although the public press has been filled with rumors reorganization 
the Commission staff, today was the first official notification the nature 
and purpose the proposed Commission action. regret that, view the 
ramifications the action, those individual Commissioners who were taken 
surprise were not accorded the courtesy study the proposals greater length. 


disturbed some the factors which appear involved 
this situation and feel that our basic difficulties might the result the 
failure Commissioners acting body properly direct and indoctrinate 
the subordinate staff the Commission. informed colleagues that 
could not agree that the staff should burdened unfairly with all the blame 
and that ever willing cooperate with the Commission endeavor 
discuss all the available methods for improving the effectiveness and 
manner performing work the Commission. 


“With respect the termination the services Mr. Wisner, and the 
employment Mr. Ramsay, voted ‘No’ because did not know Mr. Ramsay 
and had opportunity investigate his qualifications and because felt that 
the Commission might danger evading the spirit the Civil Service Act. 


“Furthermore, felt that the majority the Commission desired the 
services Mr. Ramsay advisory capacity for temporary period, 
could have been employed addition the present staff. 


voted ‘No’ with respect the abolition the Examining Department 
because felt that grave questions procedure involving undesirable control 
the nation’s communication systems might involved and because felt 
that long Government service and excellent record efficiency should 
recognized this Commission. Moreover, felt that these men should 
opportunity heard the Commissioners prior their severance 
rom the service. Likewise, concerned with reference the effect Civil 
Service Government action such that taken today.” 


q 
q 
| 

q 

j 
| 


JOURNAL THE COMMUNICATIONS Bar ASSOCIATION 


New Rules Practice and Procedure 


November 28, 1938 the Federal Communications Commission 
adopted new rules practice and procedure, the new rules effective 
January 1939. Copies the new rules were released the 
Commission November 28, 1938, and may obtained from the office 
the Secretary the Commission. 


The salient features the new rules are the establishment 
motions court for the purpose hearing arguments and deciding mo- 
tions, petitions other matters those cases which are designated for 
hearing, the incorporation certain methods and practices provided 
for the new Federal Rules Civil Procedure, and the modification 
the rule (Rule 101.7) restricting for two years the practice law before 
the Commission former employees make substantially 


accord with the Canons Ethics the Federal Communications Bar 
Association. 


Simultaneously with the new rules practice and procedure, the 
Commission released statement commenting the rules. The state- 
ment reads follows: 


“In adopting new rules practice and procedure today, the Federal Com- 
munications Commission took steps make possible the enlargement the 
number attorneys actively practicing before radio and other communi- 
cations cases. 

“The old rules were many respects unlike those with which attorneys 
become familiar general practice. This discouraged their taking commission 
cases and tended keep these cases the hands attorneys having specialized 
experience handling cases before the commission. The new rules were 
framed far practicable, the recently adopted Rules Civil 
Procedure which now govern practice Federal District Courts throughout the 
country. The new Federal procedure rules provide for uniformity practice 
before the Federal District the United States; formerly the practice 
before such courts varied with the laws the various States 

“The commission pointed out that this procedural change, besides effecting 
other improvements, will facilitate practice before the commission attorneys 
any part the United States who are versed Federal court procedure, but 
have not engaged specialized practice before the commission. 

second change, likewise tending enlarge the commission’s active bar, 
was the adoption new ‘two-year rule’. This rule (2.08) prohibits all attor- 
neys formerly connected with the commission from appearing before within 
two years matters they have ‘handled passed upon while the service 
the commission’. extends the same prohibition for the first time com- 
missioners, officers and employes not previously covered, step which the com- 
mission considered make the rule more just and equitable. doing, 
however, makes possible for those formerly connected with the commission 
appear cases they have not handled passed upon. 

“Heretofore attorneys who left the commission—although not commissioners 
other officers employes—have for two years been excluded from practice 
all cases before it. This narrowed the circle persons acquainted with the 
procedure and the technical subject matter who were eligible practice. 

the old rule evidently was designed afford protection the 
commission and the Chairman McNinch said, ‘it the judgment the 
commission that experience shows the rule actually detrimental the 
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interests both. Its principal effect has been restrict the number attor- 
neys actively practicing before us, particularly broadcast matters, that 
small group familiar with the special rules the commission has obtained some- 
thing approaching monopoly the practice, due the terms the rule 
itself. This plainly unjust clients, other attorneys and the commission 
itself. 

than 600 cases are set for hearing the commission annually, 
and there are hundreds other cases which attorneys represent clients. 
unduly large proportion these cases are handled relatively small number 
lawyers. 

making easier for attorneys turn from Federal court 
commission, practice, and providing for “new blood” drawn from the 
past and present staff the commission, many the attorneys now appear- 
ing before the commission were drawn, the new rule should result wider 
choice attorneys and freer competition. 

“‘We have guarded effectively against abuse making impossible for 
any person appear before the commission within two years, any cause 
application which has handled passed upon while the service the 
commission.” While questions about appearances might arise after two years, 
they would rare and could readily dealt with under the head unpro- 
fessional conduct under our broadened rule governing disciplinary proceedings. 
The net resuit shculd the achievement another very important reform 
practice before the commission, extending the gains from our reorganization 
some the commission’s functions.’ 

“The commission also adopted new rule governing the petitions 
for rehearing substitute for its former rehearing rule and its protest rule. 
This rule applies orders granting applications without hearings well 
orders disposing applications after hearings. Thus person objecting 
order the commission, case which there has been hearing, will 
apply for reconsideration filing petition for rehearing, instead filing 
protest. 

“The commission also established motions docket and provided for hearing 
argument petitions and motions filed pending proceedings. Parties making 
them, well those who desire oppose, will heard. The commission 
believes that this will fairer all parties concerned and will speed the 
handling pending matters. 

“The new rules embody numerous other changes clarifying and simplifying 
the practice. They bring together for the first time one unit all the rules, 
orders and regulations which have been issued from time time govern the 
practice. They are become effective January 1939.” 


The Federal Communications Bar Association actively cooperated 
with the Commission making studies and submitting proposals and 
suggestions for new rules. From the outset the Association’s Committee 
Practice and Procedure frequently met consider amendments 
the Commission’s rules. The Executive Committee the Association 
from time time submitted recommendations the Commission. 
far back January 12, 1937, recommendations pertaining amend- 
ments the Commission’s Rules Practice and Procedure were formal- 
submitted the Hon. Anning Prall, then Chairman the Com- 
mission, accompanied statement that the changes suggested should 
not construed meaning that ‘‘in the opinion either the Executive 
Committee the Committee Practice and Procedure other 
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further revision the Rules and Regulations necessary.’’ The recom- 
mendations submitted that time contained, among other things, sug- 
gestion that motions court established the Commission for the 
purpose considering ‘‘all matters arising connection with appli- 
which has been designated for hearing.’’ March 1937 
formal resolution was adopted the Executive Committee and sub- 
mitted the Commission wherein was 


“Now, THEREFORE, the Federal Communications Bar Association through 
its executive committee respectfully requests that, except 
given opportunity comment upon any changes the Commission’s Rules 
Practice and Procedure prior the adoption such changes, and 

“The Federal Communications Bar Association through its executive com- 
mittee respectfully requests that the Commission apprise the Bar Association 
any amendments modifications existing Rules Practice imme- 
diately upon their adoption order that this Association may circularize the 
same among its members.” 


April 19, 1937 the Executive Committee adopted resolution 
recommending the repeal the Commission’s Rule 101.7, and this resolu- 
tion was transmitted the Chairman the Commission, Hon. Anning 
Prall, letter April 26, 1937. The resolution April 19, 1937 
recommended the Federal Communications Commission that Rule 
101.7 repealed and that lieu thereof the Commission, formal rule 
regulation, prescribed that lawyers permitted practice before the 
Commission shall conform the Canons the Federal Com- 
munications Bar Association. The resolution further stated that ‘‘it 
the considered opinion the Executive Committee that paragraph 
101.7 the Commission’s Rules and Regulations amended unjust 
under certain and ineffective under other conditions and 
therefore unequitable and unsatisfactory its operation.’’ 

Canon No. the Canons which was adopted the 
Federal Communications Bar Association April 19, 1937 stated, 
this connection, that ‘‘a lawyer having once held office having been 
the employ the Commission, should not, after his retirement, accept 
employment connection with any matter which has investigated 
passed upon while such office employ, with respect which 
has obtained confidential special information result his official 

the first annual meeting the Association held December 14, 
1937, the Association unanimously adopted the resolution passed the 
Executive Committee and sent the Commission recommending the 
repeal Rule 101.7. 

July 12, 1938, the day following the release the Commission 
its proposed new rules Practice and Procedure, the Executive 
Committee referred the proposed rules the Association’s Committee 
Practice and Procedure for the purpose study and further report. The 
full report the Committee Practice and Procedure was reprinted 
the 1938 issue the which was specifically 
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recommended that certain provisions the new Federal Rules Civil 
Procedure incorporated the Proposed Rules the Commission, 
such incorporation having been suggested the Commission. This 
report stated 


“These rules the Federal courts can readily applied the procedure 
the Federal Communications Commission and will afford the Commission 
and practitioners opportunity procure judicial rulings thereon from time 
time and will also tend facilitate the handling matters attorneys 
general practice who are already familiar with the federal court rules.” 


The report further recommended the establishment motions 
court. 

The Executive Committee considered length the report submitted 
the Association’s Committee Practice and Procedure together with 
comments members the Association, and held several meetings 
during the September and October, 1938 for the purpose 
submitting specifie recommendations the Commission regarding the 
Proposed New Rules Practice and Procedure. The final views the 
Executive Committee were printed brochure and formally submitted 
the Commission. was specifically recommended the Executive 
Committee that Rule 101.7 repealed, that certain provisions the new 
Federal Rules Civil Procedure adopted ‘‘they will facilitate the 
handling matters the Commission attorneys general practice 
who are already familiar with the Federal court and, further, 
that motions court created. 


Recent Appointments Legal Staff Commission 


The Commission announced the appointment December 1938 
William Koplovitz the position Assistant General Counsel and 
Mr. King Funkhouser the position temporary Special Counsel. 
The appointments represent step the plans the Commission for the 
reorganization the legal staff. 

Mr. Koplovitz graduate Washington University, St. Louis, 
and the Harvard Law School. received his LL.B. degree 1933, and 
from that time until 1937 was the legal staff the Public Works 
Administration. 1937 became associated with the Federal Power 
Commission, and has acted the capacity Assistant General Counsel 
and Acting General Counsel that Commission. 

The release the Commission stated that Mr. Funkhouser was ap- 
pointed assist Acting General Counsel Dempsey the investigation 
chain and network broadcasting and monopoly. Mr. Funkhouser 
graduate the law school Ohio State University. has been en- 
gaged general practice for many years, and one time was the 
legal staff the National Recovery Administration. 
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Network and Monopoly Investigation 


The Commission’s hearing investigate network and 
determine whether not monopoly any form existed the 
present industry commenced November 14, 1938, 
M., the main auditorium the Department Labor Building. 

The meeting was opened Chairman McNinch who read state- 
ment into the record dealing with the procedure followed and the 
issues discussed. was announced that the National Broadcasting 
Company would called upon present testimony first, and that the 
Columbia System and the Mutual System 
would follow upon the conclusion NBC’s presentation. Cross-exami- 
nation witnesses being conducted only Commission counsel. 


the outset the Commission’s procedure permitted witnesses read state- 


ments the statements had been submitted Commission counsel two 
days advance. However, after the hearing had been progress for 


several days, the Commission altered its procedure adopting the rule 
that all testimony must presented through questions and answers. 
Fourteen copies exhibits are required the Commission, and they 
must submitted two days advance their introduction into evi- 
dence. 

the date publication the hearings had been held 
November 14-17, November 22-23, November 29-30, and December 1-2. 
The witnesses who have appeared behalf NBC and the order 
which they appeared are: 


David Sarnoff, President RCA and Chairman the Board Directors 


NBC. 


Frank Mason, Assistant the Vice President NBC and Assistant 


the President NBC. 
George Engles, Managing Director NBC Artists Bureau. 
Daniel Tuthill, Assistant Managing Director NBC Artists Bureau. 
Hugh Beville, Chief the Statistical Department. 
John Royal, Head the Program Department NBC. 
Hanson. Chief Engineer NBC. 
McClancy, Traffic Manager NBC. 
Dr. Engineer-in-charge RCA Frequency Bureau. 
Mr. Merryman, Station Relations Department NBC. 
Lent, Engineering Department NBC. 


The Commission holding hearings from Tuesday through Friday 
each week. However, the hearings will recess from December 
January Commencing December the hearings will held the 


Commission’s meeting room the New Post Office Building. 


NBC still presenting its case, estimate can made the 


time when its testimony will completed and when testimony behalf 
CBS and other parties will placed the record. 
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Rules and Regulations Governing Low Power Radio 
Frequency Electrical Devices 


result informal conference held before the chief engineer 
the Commission September 19, 1938, the Commission has adopted 
rules and regulations concerning the operation low power radio fre- 
quency electrical devices. The release the Commission stated that 
electrical apparatus which may the source electrical frequency 
electromagnetic fields can divided into four general categories and 
the new Rules and Regulations which were adopted the Commission 
November 28, 1938 apply the third category only. The four general 
defined the Commission, are: 


“The first general class apparatus produces electromagnetic fields 
radio frequencies but does not employ either radio frequency current, the 
fields produced, essential the purpose its operation. Examples this 
are sparking commutators, switch contacts, automobile ignition, and similar 

“The second class apparatus employs radio frequency electric currents 
induction fields; however, the radiation radio energy into space not 
essential the functioning the apparatus and fact spurious. Examples 
this type are diathermy machines, vacuum tube bombarders, induction fur- 
naces, carrier call, oscillators certain types radio receivers and similar 
apparatus. 

“The third type apparatus requires radio frequency electric currents and 
the generation induction field with the utilization small part the 
energy this induction field the functioning the system. This type may 
distinguished from the diathermy machine the fact that while both employ 
induction fields (either magnetic electric) the diathermy machine utilizes 
the strong field distance only few inches from the apparatus, whereas 
small part the induction field from apparatus this type used out 
the limit its useful intensity. Examples the third type are various controls 
short distances, record players and similar apparatus which operates for 
distance not greater than about wavelength. 

“The fourth class apparatus the conventional radio transmitter which 
generates electromagnetic fields radio frequencies and utilizes the radiated 
electromagnetic field (electric and magnetic fields phase, time, and 
quadrature space) the functioning the system.” 


The Commission stated that desired cooperate with manufac- 
turers equipment, but that orderly development communica- 
tions ‘‘must necessarily depend part upon regulation low 
power radio devices which, allowed attain widespread 
unregulated use, must seriously impair radio communications because 
The Commission further stated that will request ad- 
vice from the radio industry since the standards may involve material 
change principles new principles significance. 

The new rules the Commission governing low power radio fre- 
quency electrical devices are follows: 


“Rule 25.01. Pending the acquiring more complete information regard- 
ing the character and effects the radiation involved, the following provisions 
shall govern the operation the low power radio frequency electrical devices 
hereinafter described. 


q 


“Rule 25.02. With respect any apparatus which generates 
frequency electromagnetic field functionally utilizing small part such field 
the operation associated not physically connected thereto and 
distance not greater than 157,000 ft. times lamda over pi, the existing 


Rules and Regulations the Commission shall not applicable, provided: 


(a) That such apparatus shall operated with the minimum power 
possible accomplish the desired purpose. 

(b) That the best engineering principles shall utilized the gen- 
eration radio frequency currents guard against interference 
established radio services, particularly the fundamental and harmonic 
frequencies. 

(c) That any event the total electromagnetic field produced any 
point distance 157,000 ft. times lamda over pi, from the apparatus 

shall not exceed microvolts per meter. 

(d) That the apparatus shall conform such engineering standards 

may from time time promulgated the Commission. 


“Rule provisions Rules 25.01 and 25.02 shall not construed 
apply any apparatus which causes interference radio reception. 

“Rule 25.04. Upon request, the Commission will inspect and test any 
apparatus described Rule 25.01 and 25.02, and the basis such inspection 
and test, formulate and publish findings whether such apparatus does 
does not comply with the above conditions, and issue certificate specifying 
conditions operation the party making such request.” 


Address Chairman Frank McNinch 


the convention the Fourth District the National Association 
Broadeasters held November 19, 1938 White Sulphur Springs, 
West Virginia, the Hon. Frank Chairman the Federal 
Commission, delivered address entitled, WHAT OUR 
INVESTIGATION MEANS BROADCASTERS, which was carried 
over the network the Columbia Broadcasting System. Chairman 
MeNinch emphasized the fact that the fact underlying all prob- 
lems that the radio frequencies belong the people 
residing the United States, and that, therefore, the use the fre- 
quencies should the service the American people through 
programs that are informative, educational, and entertaining. 

The position the licensees stations that trustees, 
the fiduciaries the trust being the American people. was the 
Chairman’s thought that the best and wisest guide concerning the quality 
and character programs was not the broadcasters themselves the 
Commission, but the considered opinion the public. ‘‘Keep attuned 
sensitive ear the suggestions and complaints your listeners for 
thus will you receive the safest referred particularly 
the ‘‘bed time’’ children’s programs, and asked those attending 
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the convention give careful consideration the suggestions, criticisms 
and thoughts which might come them from the about such pro- 
grams. that way the broadcasters will obtain new measure public 
good will. 

Chairman referred the hearing which the Commission 
now conducting concerning the practices network broadcasting and 


stated 


“If there nothing unwholesome broadcasting, nothing restrictive 
anti-social, then the strong light investigation can only illuminate, help 
indicate path for all tread. Insofar any form monopoly 
might found exist impending, can assure you that the Federal 
Communications Commission will not tolerate it. 

“The duty the Commission simple, plain and vital. prevent 
the development monopoly; and, one exists, set about destroy it.” 


The Chairman favored self-control self-regulation combined with 
effective regulation the Federal Communications Commission. 
Through such self-control rather than through any centralized control 
the licensees broadeast stations will able render the best possible 
service. 

The Chairman also referred the fact that one the purposes 
the monopoly network investigation will obtain information 
the ownership and control stations. 


“For the first time since the birth the broadcasting industry will get 
complete record the ultimate ownership control affiliation every 
station. such information has usually been limited the identity 
the licensee and where the licensee corporation, the identity the 
stockholders and directors this corporation. There reason believe that 
when stockholdings and other interests are traced out the actual ultimate 
ownership control some stations will appear different light.” 


Commission’s Decision Orson Welles’ Broadcast 


December 1938, the Commission issued release which 
was stated that, view the representations made the Columbia 
Broadeasting System that ‘‘will not use the technique simulated 
news broadeast within dramatization when the circumstances the 
broadeast could cause immediate alarm numbers listeners,’’ com- 
plaints received regarding the program will not taken into account 
considering renewals licenses stations which carried the broad- 
The Commission’s release concerning the matter follows: 


Federal Communications Commission announced today that its 
judgment steps taken the Columbia Broadcasting System since the Orson 
Welles ‘Mercury Theater the Air’ program October are sufficient 
the public interest. Accordingly complaints received regarding this 
will not taken into account considering the renewals licenses 
stations which carried the broadcast. 
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“The Commission stated that, while regrettable that the broadcast 
alarmed substantial number people, there appeared likelihood 
repetition the incident and occasion for action the Commission. 

“In reaching this determination, the Commission had before statement 
Mr. Lewis, Vice President charge Programs, the Columbia 
Broadcasting System, expressing regret that some listeners ‘mistook fantasy for 
fact,’ and saying part, ‘In order that this may not happen again, the Program 
Department hereafter will not use the technique simulated news broadcast 
within dramatization when the circumstances the broadcast could cause 
immediate alarm numbers listeners.’ 

“The Commission had also heard transcript the program and had 
been informed regarding number communications concerning it. was 
made known that the Commission received 372 protests against the broadcast, 
while 255 letters and petitions favoring were received. Counting those who 
signed petitions, those who expressed themselves favorable the broadcast 
numbered approximately 350.” 


Salary Report Telephone and Telegraph Carriers and 
Holding Companies 


The returns telephone, telegraph, cable and radiotelegraph car- 
riers and holding companies, relative the compensation officers, 
directors, and other persons who received $10,000 more, per annum, 
during the year 1937 have been compiled the Accounting, Statistical 
and Tariff Departments one report. 

The report was released the Commission December 1938 
and identified FCC Report 30247. 


Digest Assignment and Transfer Cases Which Have 
Come Hearing Before the Commission 


The question the relation between the value the assets assigned 
transferred and the consideration paid the assignee transferee, 
together with the power the Commission consider the relationship 
disposing applications for consent assign license transfer 
the control licensee corporation another, has been one concerning 
which many doubts and questions have recently arisen. Various theories 
have been urged upon the Commission oral arguments counsel 
appearing behalf applicants and, far known the writer, 
fixed policy theory has yet been adopted the Commission. 

has been thought that perhaps analysis the decisions the 
Federal Communications Commission upon applications for authority 
assign license transfer control licensee corporation might 
assistance both the Commission and the Bar. Accordingly, there 
printed herewith summary all the decisions the Federal 
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Communications Commission upon such matters where opinions have 
been written the Commission. course, there are numerous other 
decisions the Commission upon the subject which were made without 
hearing. The cases considered herewith are only those cases which were 
preceded hearing. 
the Matter 

Gillette Company (Station WTAQ) 
Eau Claire, Wisconsin 2854 


For Voluntary Assignment License 
WHBY, Inc., Green Bay, Wisconsin 


Application granted September 24, 1935 


Depreciated value ....... Not stated 
Profit and loss statement licensee ........ Not stated 
the Matter 

Lancaster Broadcasting Service, Inc. (WKJC) FCC 164 

Lancaster, Pennsylvania 3107 


For Voluntary Assignment License 
Application granted October 28, 1935 


Present appraised value physical equipment 19,000.00 
Consideration paid assignee 19,000.00 


Profit and loss statement licensee ........ The evidence shows 
that the station has 
been operated 
loss for the past two 


years. 
the Matter 
Associated Broadcasters, Inc. 164 
Lancaster, Pennsylvania 3109 


For Transfer Control Corporation 
Application granted October 28, 1935 


Present appraised value physical equipment 19,000.00 
Consideration paid transferee ........... 22,500.00 for 70% 


the stock the licen- 
see corporation 

Profit and loss statement licensee ....... The evidence shows 
that the station has 
been operated 
loss for the past two 


years. 
the Matter 
Oglethorpe University (Station FCC 172 
Atlanta, Georgia 2930 


For Voluntary Assignment License 


Application granted November 19, 1935 
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Depreciated value 
Consideration paid assignee 
Profit and loss statement licensee 


United States Broadcasting Corp. (WARD) 
Brooklyn, New York 
For Voluntary Assignment License 


the Matter 
Voice Brooklyn, Inc. 
Brooklyn, New York 

For Voluntary Assignment License 


the Matter 


the Matter 


Paramount Broadcasting Corp, (WVFW) 
Brooklyn, New York 
For Voluntary Assignment License 


assignors for renewal their licenses. 


the Matter 
Western Broadcast Company (KNX) 
Los Angeles, California 
For Assignment Transfer Control Cor- 
poration 


Application granted August 18, 1936 


Original cost transmitting equipment 
Depreciated value transmitting equipment 


Balance sheet licensee corporation, 


Assets 
Cash 
Accounts Receivable, less reserve 


Deferred 
Good will 


Total 


Liabilities 
Accounts Payable and accrued expenses 
Reserve for Federal Income Tax 


Capital stock shares) 


Consideration paid transferee 


Replacement value transmitting equipment 


eee 


(January 1936) 


All property, and less reserve for 


eee 


Advances from Guy Earl, Jr., President 
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Not stated 

Not stated 

Not stated 

16,500.00 

The station has been 
operated loss 


FCO 208 
2641 


FCC 208 
2648 


FOO 208 
2642 


Applications denied December 17, 1935 


the three cases above, the Commission denied the applieations for 
assignment licenses because determined deny the applications the 


FCO 179 


$177,982.15 


63,763.30 
217,237.85 


22,791.08 
90,179.59 


201,936.29 
4,782.21 
61,180.97 


$380,870.14 


17,198.82 


150,000.00 
86,520.21 


$380,870.14 


1,250,000.00 
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Profit and loss statement licensee corporation 


For calendar year 1934, net profit 35,393.63 
For calendar year 1935, net profit ........... 107,933.70 
The month January 1936, net profit ........... 6,361.66 


For calendar year 1936, net profit (estimated) .... 


the Matter 

First Congregational Church Berkeley (KRE) 

For Consent Voluntary Assignment 
Station License 


Application granted October 20, 1936 


Replacement value Not stated 


Consideration paid assignee 125 shares capital 
stock assignee cor- 
poration, par value 
$100, together with 
agreement 
broadcast, without 
charge, the church 
services each Sabbath 
(day and evening) 
the assignor and 
series lectures for 
the Pacific School 
Religion for period 
twenty years. 

Profit and loss statement licensee ....... This station has been 
operated loss. 

the Matter 

Oklahoma Broadcasting Company, Inc, (KGFG) FCC 464 
Oklahoma City, Oklahoma 3918 
For Authority Transfer Control 


Application granted November 10, 1936 


Not stated 


Consideration paid transferee for 133% 
shares common stock out total num- 
(Assuming the assets are valued $15,000, 
each share stock sold would have value 
The transferee paid $169 per share 
for the stock.) 
Profit and loss statement licensee corpora- 
ated loss. 
the Matter 
WCBD, Inc. (WCBD) 467 
Waukegan, 8895 
For Authority Transfer Corporation 


Application granted November 10, 1936 
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and loss statement licensee corpora- 
tion 
First three months 1934, net loss 748.51 
Approximately June 1934 June 19365, 
net loss 20,000.00 
profit. 
the Matter 
Dave Ablowich (KFPM), d/b 
The New Furniture Company 
Greenville, Texas 


For Voluntary Assignment License 
Application dismissed 26, 1937 


The Commission dismissed the application for voluntary assignment 
license since the hearing appeared that Station KFPM had voluntarily 
surrendered its license. 


the Matter 
KXL Broadcasters (KXL) FCC 186 
Portland, Oregon 4088 
For Consent transfer Control Corporation 
Application granted May 11, 1937 
Tangible assets licensee 16,031.50 
Consideration paid ........ 20,000.00 for 88% 


the stock the licen- 
see corporation 


Profit and loss statement licensee ........ Not stated 
the Matter 
Beverly Hills Broadcasting Corporation (KMPC) 250 
Beverly Hills, California 
For Transfer Control 
Application granted June 1937 
Depreciated value fixed assets 13,832.90 
Replacement value fixed 48,225.00 
Financial statement June 30, 1936 
Liabilities 
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Profit and loss statement licensee corpora- 
tion 
Two year period ending June 30, 1936, net 
Five month period ending November 30. 
1936, net profit 


the Matter 
d/b Selma Broadcasting Company (WHBB) 
Selma, Alabama 
For Voluntary Assignment License 


Station was operated 
loss 
1,000.00 


8,200.00 


FCO 


Application granted July 20, 1937 


Original cost assets ............... 
Actual value tangible assets ............ 


(advertising contracts) ....... 
Consideration paid assignee ......... 


Profit and loss statement licensee 
corporation .... 


United States Broadcasting Corporation (WARD) 
Brooklyn, New York 


the Matter 
For Assignment License 


Voice Brooklyn, Inc. 
Brooklyn, New York 


the Matter 
For Assignment License 


Paramount Broadcasting Corporation (WVFW) 
Brooklyn, New York 


the Matter 
For Consent Transfer Control Corpn. 


Not stated 


14,357.00 


5,000.00 
Not stated 
120 shares stock 
having par value 
$100 per share 


Station 
ently operated 
profit 


521 
3924 


Applications denied June 29, 1937 


Since the Commission determined not renew the licenses Stations 
WARD and WLTH the applications for assignment those licenses were 
denied. The application for transfer control the Paramount Broad- 
casting Corporation (WVFW) was withdrawn, with prejudice, upon motion 
the applicant. 


q 
Value tangible assets 
3923 
3841 


the Matter 
The WGAR Broadcasting Company (WGAR) FCC 540 
Ohio 
For Consent Transfer Corpn. 
Application denied July 1937 
Depreciated value fixed assets 77,922.55 


Financial statement licensee corporation 
August 31, 1936 


Liabilities 
Book value stock August 1936 ...... 168.99 per share 
Consideration paid .......... 20,000 stock 


the Goodwill 
Station, par value 


per share. 
Book stock WJR, the Goodwill 
Station, August 31, 1936 .......... 6.95 per share 
Profit and loss statement licensee 
corporation 
Calendar year 1934, net profit ........ 17,097.74 
Calendar year 1935, net profit ...... 34,533.41 
Two years August 31, 1936, net 
the Matter 
William Penn Broadcasting Company (WPEN) FCC 627 
Philadelphia, Pennsylvania 4360 
For Consent Transfer Control Corpn. 
the Matter 
WRAX Broadcasting Company (WRAX) FOO 627 
Philadelphia, Pennsylvania 4359 
For Consent Transfer Corpn. 


Applications granted September 21, 1937 
cost equipment and property 


Replacement value same 89,353.50 
Net worth WPEN-WRAX 154,140.42 
Considéfation ......... 166,000.00 for 460 


shares common 
stock out 
shares issued 
(WPEN), 825 shares 
preferred stock out 
825 shares outstand- 
ing, and shares 
stock out 
shares outstanding 
(WRAX). 
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the Matter 
Bishop, transferor, and 

Mrs. Ruth transferee 4678 
Fort Worth, Texas 

For Authority Transfer Control 


Application granted April 13, 1938 


Original cost technical equipment 12,219.86 
Depreciated value technical equipment .............. 8,263.03 
Replacement value techhical equipment ............ 11,480.01 


Original cost tangible assets owned the cor- 
poration (including technical equipment, furniture and 


fixtures, real estate and buildings) 18,779.21 


Balance sheet licensee corporation May 31, 1937 
Assets 


Estimated value 13,397.60 

Profit and loss statement licensee corpn. 

loss 

profit 

slight loss 

profit 


June 1936 May 31, 1937, net loss of.. 2,675.94 


the Matter 
Exchange Avenue Baptist Church Oklahoma 

City (KFXR) 
Oklahoma City, Oklahoma 

For Consent Assignment Station License 


Application granted April 20, 1938 


Depreciated value equipment ........... 3,011.00 
Replacement value equipment ....... 4,067.00 
Consideration paid assignee ........... 65,000.00 ($50,000 


and 
Thomason 
ment) 
Profit and loss statement licensee corpn. 
Average annual income from the operation 
the station since 1932 ............ Between $7-8,000 
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the Matter 
Earl Smith and Wm. Mace, d/b 

Smith and Mace 4620 
Saranac Lake, New York 

For Voluntary Assignment License 

and Construction Permit 


Application granted April 27, 1938 


Original cost station property 10,312.57 
Depreciated value station property 9,530.57 
Replacement value station property 11,262.57 
Consideration paid assignee 17,000.00 
Profit and loss statement licensee 
First eight months 1937, net profit ............. 1,461.81 
the Matter 
Pacific Radio Corporation (KOOS) 4478 
Marshfield, Oregon 
For Voluntary Assignment License 
Application granted May 11, 1938 
Original cost station property 14,859.98 
Depreciated value station property .......... 5,659.77 
Replacement value station property 8,465.54 
Profit and loss statement licensee 
the Matter 
Lawrence, Kansas 
For Authority Transfer Control Corpn. 
Application denied May 26, 1938 
Depreciated value (replacement value less depreciation) ..$ 68,562.25 
Financial statement licensee corporation 
1936 


Profit and loss statement 
January 1927 December 31, 1936, net loss .... 37,823.93 


the Matter 

Finn Koren, (KGDY) 

Huron, South Dakota 4441 
For Consent Transfer Control Licensee 
Corporation 


Application dismissed May 25, 1938 


Since the Commission did not renew the license KGDY, the applica- 
tion for consent transfer the control the corporation was dismissed. 
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the Matter 
Niles (KRGV) 
Weslaco, Texas 4871 
For Transfer Control 
Application granted June 22, 1938 
Net worth licensee corporation, October 31, 1937 ...... 62,061.11 
Profit and loss statement 
May 1937 October 31, 1937, net profit ......... 5,328.47 


the Matter 


For Authority Transfer Control Corpn. 
Application granted June 22, 1938 


Value real estate and improvements 2,100.00 
Net worth licensee corporation, 


Consideration paid transferee .......... 30,000.00 ($20,000 
transferor and 
000 third party 
settlement 
lease agreement) 
Profit and loss statement 
For seven months ending 31, 


the Matter 
John Frazer (KARK) 
Little Rock, Arkansas 
For Consent Transfer Control 


Application dismissed June 22, 1938 
Since the transfer took place before the passage the Communications 


Act 1934, the Commission determined dismiss the application for lack 
jurisdiction. 


the Matter 

Radio, Inc. (KARK) 

Little Rock, Arkansas 
For Consent Transfer Control 

Application granted June 22, 1938 

Consideration paid transferee The transferee sur- 


rendered the trans- 
feror all the stock 
that the transferee 
held the transferor 
corporation. 

Profit and loss statement ...... Not stated. 
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the Matter 


Baxter (KFPL) 
Dublin, Texas 


For Voluntary Assignment License 
Application dismissed June 28, 1938 


This application was dismissed with prejudice because counsel for the 


applicant requested withdrawal the application. 


the Matter 


KVOS, Inc. (KVOS) 
Bellingham, Washington 3025 


For Transfer Control 
Application granted July 12, 1938 


Financial statement, December 1935 

Profit and loss statement 1935, net profit ............ 5,458.01 
the Matter 

Karl Ashbacker (WKBZ) 

For Voluntary Assignment License 

Application granted July 27, 1938 

Consideration paid assignee 1,000 shares stock 


corpora- 
tion; par 
per share 
Profit and loss statement 
Year ending December net profit 8,128.32 


Watsonville, California 


the Matter 
Anna Atkinson (KHUB) 4945 
For Voluntary Assignment License 

Application granted August 10, 1938 


Financial statement, une 30, 1937 

Profit and loss statement 

April 1937 December 31, 1937, net loss ....... 3,189.08 
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the Matter 

McAllister 

San Antonio, Texas 4981 
For Voluntary Assignment License 

Application granted September 1938 

Replacement value 22,031.77 
Consideration paid assignee ......... 13,000 for half in- 


terest station 
Profit and loss statement 
January 1937 December 31, 1937, 


New York, New York 
For Voluntary Assignment License 


Application granted September 1938 


Consideration paid assignee 85,000.00 
Profit and loss statement 
January 1936 July 1937, net profit .......... 4,527.16 
July 1937 January 31, 1938, net profit ...... 221.53 


the Matter 
Fifth Avenue Broadcasting 4969 


the Matter 

Harold Gross (WJIM) 

Lansing, Michigan 5183 
For Voluntary Assignment License 


Application granted October 11, 1938 


Replacement, value 20,255.58 

Net worth assets transferred ............ 34,180.11 

Consideration paid ............ 2500 shares com- 
mon stock, par 
value but having 
fixed value $20 per 
share 

Profit ahd loss statement 

July 1936 July 1937, net profit 


the Matter 
Associated Broadcasters, Inc. (KSFO) 4208 
San Francisco, California 
For Voluntary Assignment License 
Application denied October 18, 1938 


Consideration paid assigned Not stated 
Profit and loss statement 

January 1936 June 30, 1936, net profit ........ 867.65 
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the Matter 
Charles Gurney (WNAX) 
Yankton, South Dakota 
For Transfer Control Corporation 


Depreciated 
Replacement 
Financial statement 

Net worth May 14, 1938 .......... 
Consideration paid transferee 
Profit and loss statement 

June 1936 May 1937, net profit 


the Matter 
Herbert Lee Blye (WBLY) 
Lima, Ohio 
For Voluntary Assignment License 


Application granted October 


Original 
Depreciated 
Replacement 
Consideration paid assignee 


Profit and loss statement ..... 


the Matter 


Memphis Commercial Appeal Company (WMPS) 
Memphis, Tennessee 


For Transfer Control Corporation 


Original 


Consideration paid transferee 


Profit and loss statement 


ree eee 


December 27, 1937 May 14, 1938, net profit 


Application granted October 25, 
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4827 


Application granted October 18, 1938 


$100,000.00 
41,158.09 
84,956.21 
63,596.99 
200,000.00 
30,708.96 
11,206.76 
4944 
1938 
19,701.58 
24,937.06 
27,000.00 
Not stated 
4870 
1938 
$44,393.06 
7,237.91 
50,030.00 (in addi- 
tion 


agreed underwrite 
the 
monies due the li- 
censee the trans- 
feror the sum 
$47,700.00) 

Not stated 
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Joliet, 


the Matter 
For Transfer Control 


Application granted November 1938 


statement 

Net worth licensee corporation ......... 13,809.53 
Profit and loss statement 

September 1936 August 1937, net profit ..... 1,780.15 


September 1937 December 1937, net profit ... 1,820.52 


the Matter 
The Travelers Broadcasting Service 

Corporation (WTIC) 4692 
Hartford, Connecticut 

For Voluntary Assignment License 


Application denied November 1938 


000) 

Replacement value 513,473.56 


with liability contin- 
gent both prin- 
cipal and interest 


$1,500,000.00 
Profit and loss statement 
April 1936 March 31, 1937, net profit 
Nine months ending September 30, 1937, 


the Matter 
Broadcasting Company (WAYX) 
Waycross, Ga. 

For Voluntary Assignment License 


Application granted November 28, 1938 


Profit and loss statement 
October 12, 1936 August 1937, net profit ...... 16.76 
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Recent Commission Decisions 


the Matter Platt and Platt, Inc., Poughkeepsie, Y., Docket 4581. Decided 
October 1938. 


This application was request for authority construct and operate 
new radiobroadeast station Poughkeepsie, New York, 1000 ke. 
with power kw., the hours operation limited local sunset 
Station WHO clear channel station with kw. power, unlimited 
time Des Moines, Iowa). Later the applicant expressed its willing- 
ness accept grant for daytime only instead operating until local 
sunset WHO. There station Poughkeepsie, which the 
center important dairy, farm and transportation area. The Com- 
mission denied the application. Daytime operation would not supply 
the local public need and the proposed station could not render proper 
service night the requested frequency, because severe limita- 
tion its signal. was, therefore, concluded that the grant this 
application would not accord with ‘‘efficient allocation radio 


the Matters Voice Detroit, Inc., Detroit, Michigan, Docket No. 3998; 
Cadillac Broadcasting Corporation, Detroit, Michigan, Docket No. 4808; 
Pittsburgh, Pennsylvania, Docket No. 4758; Times Printing 
Chattanooga, Tennessee, Docket No. 4759. Decided October 11, 
9 . 


The Voice Detroit, Inc., requested authority 
eonstruct and operate new station Detroit, Michigan, 1120 
with power 500 watts night, kw., until local sunset, unlimited time; 
Corporation requested authority and 
operate new station Detroit, Michigan, 1140 ke., 500 watts, day- 
time; requested authority construct and operate new 
station Pittsburgh, Pennsylvania, 1120 ke., 250 watts, unlimited 
time; and Times Printing Company requested authority construct 
and operate new station Chattanooga, Tennessee, 1120 ke., 500 
watts, kw., until local sunset, unlimited time. 

The Commission denied all four applications. the determination 
the application Voice Detroit, Inc., was held that the im- 
portant question decide was that need for another station De- 
troit. The applicant did not present evidence the present program 
service there and thus the Commission was unable determine whether 
the existing service adequate inadequate. Furthermore, the station 
would limited its approximate 3.15 millivolt per meter contour. 
station the class proposed should render service its millivolt per 
meter contour night. The proposed station would not serve all the 
metropolitan area Detroit night. was held that the Commission’s 
standards allocation should departed from only when compelling 
need has been shown for the proposed serviee. The program service pro- 


cf 
/ 


posed was predicated upon greater coverage than would actually obtain 
and the decision pointed out that such showing would not pertinent 
the issues. 

The question need for new station Detroit ‘‘equally per- 
tinent’’ the Broadeasting Corporation its request for new 
facilities. The applicant did not make proper showing this. The 
applicant’s president testified, but did not have knowledge the 
financial condition what the policies the proposed sta- 
tion would with respect the service expected rendered. 

The application WWPO, Inc., for new station Pittsburgh 
was denied because the service offered stressed the need for programs 
foreign groups unable speak English. was decided that even though 
the record would sustain finding that there was large foreign popu- 
lation Pittsburgh unable speak English, the contention that new 


facilities are too few, and the need for equitable distribution 
these facilities throughout the country too great grant broadeast 
station licenses for the purpose rendering service such limited 
group proposed the instant Furthermore, the 
proposed station would suffer limitation its 4.1 millivolt per meter 
which would prevent from rendering interference free service 
throughout Pittsburgh night. The applicant would cause objection- 
able interference one existing station, and the showing need does 
not warrant departure from the Commission’s allocation practice. 

The application the Times Printing Company for new station 
Chattanooga was denied because the record shows that the proposed 
station does not propose program service different from that now 
existing stations Chattanooga. was not shown that 
the facilities the existing stations are inadequate meet the needs 
the community. was also decided that sufficient reason had not 
been shown warrant departure from ‘‘recognized allocation engi- 
neering practices’’ since the station’s operation would limited the 
4.25 millivolt per meter contour. 


the Matter Associated Broadcasters, Inc. (KSFO), Assigner and Columbia 
Broadcasting System California, Inc., Assignee, San Francisco, California, 
Docket No. 4208. Decided October 18, 1938. 


This joint application for authority for KSFO assign its 
license Columbia System California, The sta- 
tion operates 560 ke., with 1000 watts power and unlimited hours 
operation. The assignee subsidiary Columbia 
System, Inc., New York. This application accordance with plans 
Columbia Broadcasting System, the licenses sta- 
tions operated its subsidiaries. 1936 the assignor (the licensee 
KSFO) entered into agreement with Broadeasting Sys- 
tem, Inc., whereby the station was included the Columbia chain and 
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leased Columbia. The expiration date 1942 with the right 
cessive renewals for five years, the last period not extend beyond Janu- 
ary 1952. The Commission denied this application for assignment 
license. was concluded that the provisions the lease agreement 
are contrary Sections 309 (b) (1) and 310 (b) the Communica- 
tions Act 1934. provides: ‘‘that the lessor protected 
the issuance station license renewals during the period the agree- 
ment; and the lessor assured the possession station license existing 
the time the lease terminates.’’ Section 309 (b) (1) provides that 
station license shall not vest the licensee any right 
the use frequencies designated the license beyond the term thereof 
nor any other manner than authorized therein.’’ With reference 
this provision the Commission said 


“In the present case, should the license for station KSFO issue the 
proposed assignee the assignor could have continuing right applying for 
renewals said station license; nor could the assignor have any right the 
station license existing the time the expiration the lease. recognize 
such right the assignor would tantamount the recognition out- 
sider the use frequency future time.” 


The Commission concluded that such provisions the lease agree- 
ment which assure the transferor license renewals and the possession 
the station license upon the expiration the lease preclude the finding 
that the assignment license requested would the public interest. 

separate opinion was written which concurred the conclusion 
expressed but not for the same reasons. was stated that the right 
the frequency was one between the parties. This would have effect 
upon the power the Commission under its regulatory right under the 
Act deemed best. The principal reason this separate opinion 
why the application should denied that ‘‘the applicant failed 
show sufficient reasons the public interest warrant the granting 
the 


the Matter The Metropolis Company jacksonville, Florida, Docket No. 3980. 
Decided October 25, 1938. 


This decision upon reconsideration the order and decision 
previously rendered denying the application for construction permit 
establish new station Jacksonville, Florida, the 
frequency 1290 ke., with 250 watts power, unlimited time. The Commis- 
sion, after reconsidering its action, granted this application. The princi- 
pal reason for denying the application the first instance was lack 
sufficient evidence show need for the proposed service. However, 
upon reviewing the record the Commission the opinion that there 
are material facts upon which the application can granted. The pro- 
posed station will limited its 2.5 millivolt per meter contour but will 
deliver satisfactory service Jacksonville. The conclusion reached 
that the need for local outlet Jacksonville (there being but two re- 
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gional network stations there) justifies departure from allocation stan- 
dards permit operation station with such limitation. The record 
does not show that stations WJAX and WMBR Jacksonville will 
economically adversely affected. passing upon the limitations the 
proposed station which would occasioned the grant pending ap- 
plications KTRH, WJAS and WEBC for permission use kilo- 
watts power night 1290 ke. the Commission stated that these appli- 
eations are not accordance with Rule 120 and consequently they need 
not considered. (See Pittsburgh Radio Supply House C., 
(2d) 303). 


Report the the Commission the Matter the Crosley Radio 
(WLW), Cincinnati, Ohio, Docket No. 5012. Submitted October 
17, 


The Crosley Radio Corporation regularly authorized operate 
station WLW, Cincinnati, Ohio, 700 ke., with power kw., un- 
limited time, and has special temporary experimental authorization 
operate the transmitting apparatus station with the call let- 
ters WLW, with power 500 kw. using directional antenna. This 
application seeks extension the special temporary authority. The 
authority operate 500 kw. was conditioned upon the Commission’s 
right terminate ‘‘any time without advance notice hearing 
its the need for such action 

The report notes that addition determining the general statu- 
tory standard public interest, necessity the provisions 
Section 303 the Act 1934 must consid- 
ered, which specify the Commission shall study new uses frequencies 
and generally encourage the larger and more effective use radio the 
public interest. 

The report continues finding that the applicant has developed 
500 kw. transmitter which used for regular from 
technical standpoint. was shown that listeners rural areas received 
service sections where local service exists. However, was 
mended that the application denied. The applicant’s plan for future 
experimentation develop antenna which would permit control 
the location the rapid fading area and the placement the primary 
and secondary areas where most needed. found that 500 kw. opera- 
tion not essential this program. Station WOR Newark, New 
Jersey, operates the adjacent channel 710 ke., with kw. power 
and has experienced objectionable interference and would continue 
receive such interference the 500 kw. operation WLW would con- 
tinue. Lastly, within the area served WLW stations have experienced 
obtaining commercial support and have found difficult 
sell national spot advertising. view these reasons was recom- 
mended the application will not serve public interest, convenience 
necessity. 
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the Matter Allen DuMont Laboratories, Inc., Upper Montclair, New Jersey, 
Docket 4849. Decided October 18, 1938. 


This application for construction permit construct new 
television broadcast station operate 46,000-56,000 ke. with power 
The applicant was organized 1935 and succeeded the laboratory 
and manufacturing business conducted its president, Allen 
DuMont. The applicant plans elaborate schedule program research 
and experimentation, and divided into the following subjects set 
forth the opinion the Commission 


“The applicant divides its program research and operation into sixteen 
headings projects follows: 

“First, investigation the use double beam cathode ray receivers for 
producing three-dimensional pictures. This undertaking will require the use 
electrostatic deflection the two beams the system avoid interaction 
between fields which would result from the use electromagnetic deflection. 
Considerable difficulty obtaining proper register patterns will ex- 
perienced—and may overcome; 

“Second, development double beam receiver with reciprocal scanning 
reduce flicker. More even illumination the picture simultaneously from 
top and bottom expected assist accomplishing the elimination flicker. 
Applicant’s engineers believe that the reciprocal method using double beam 
principles, received pictures can effectively illuminated top and bottom simul- 
taneously more nearly simulating present motion picture projection where the 
entire picture illumined intermittently but completely given time. The 
applicant hopes through successful working out experiments this line 
provide basis for reduction necessary transmission band width one-half 
and simplification receiving equipment; 

“Third, investigation toward expansion the principles involved mul- 
tiple beam transmission permit television color; 

“Fourth, investigation synchronizing methods with view discovering 
simpler substitute for the interlaced system now use. this connection 
applicant’s projected double beam transmission affords some promise simpli- 
fication synchronizing methods through elimination synchronizing pulses 
required existing systems; 

“Fifth, transmission synchronized pulses the audio carrier eliminate 
necessity amplitude separation the visual receiver; 

“Sixth, transmission automatic volume control signal and automatic 
control the audio carrier prevent distortion the visual 
channel; 

“Seventh, cooperation with other experimenters investigation television, 
particularly the manufacture cathode ray tubes and associated equipment, 
such applicant has heretofore supplied for experimenters various parts 
the country; 

“Eighth, study transmission characteristics and field patterns for ultra-high 
frequencies, particularly the effect coverage which might caused 
large hill adjacent the applicant’s site; 

“Ninth, study reflected signals and other ghost effects; 

“Tenth, investigation proper design and construction suitable cathode 
ray equipment for transmitters and receivers; 

“Eleventh, investigation the use cathode ray tubes the monitoring 
ultra-high frequency transmitted radio signals; 
“Twelfth, promotion interest television work; 
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“Thirteenth, study the advantages horizontal and vertical polarization 
transmitted signals; 

“Fourteenth, further research various phases television; 

“Fifteenth, research qualify applicant contribute formulation 
suitable standards for television the United States; and 

“Sixteenth, investigation system transmit the horizontal sweet signals 
way the audio carrier.” 


The Commission determined grant the application, and its 
opinion stated that although there was considerable additional work 
which might done the laboratories the projects set the ap- 
plicant, appeared that operation transmitter would contribute 
toward the progress experimental activities. More satisfactory studies 
could made the signal station operated the applicant 
study the signals other stations. 


the Matter Norfolk and Carolina Telephone and Telegraph Company, and 
Norfolk and Carolina Telephone and Telegraph Company Virginia, Elizabeth 
City, North Carolina, Docket Nos. 4830 and 4831. Decided October 15, 1938. 


These proceedings were conducted before the Commission deter- 
mine whether the applicants (Norfolk and Carolina Telephone and Tele- 
graph Company and Norfolk and Carolina Telephone and Telegraph 
Company Virginia) are carriers subject the provisions the Com- 
munications Act 1934. Section 2(a) the Act provides that the pro- 
visions the Act shall apply all interstate communications wire, 
but sub-section. (b) states that the Commission shall not have jurisdic- 
tion with respect ‘‘any carrier engaged interstate foreign com- 
munication solely through physical connection with the facilities 
another not directly indirectly controlling controlled by, 
under direct indirect common control with such.carrier 

The record shows that one the telephone companies was organized 
under the laws North Carolina and the other was organized under the 
laws Virginia. officer both companies testified that according 
the laws the State Virginia, the North Carolina company was 
not allowed business the State Virginia, and, therefore, sepa- 
rate company was set under the laws Virginia. The North Caro- 
lina company operates telephone properties exclusively North Caro- 
lina, but has physical connections with the Chesapeake and Ohio Com- 
pany Virginia and with the Norfolk and Carolina Telephone and 
Telegraph Company Virginia. Similarly the Virginia company ope- 
rates telephone properties exclusively the State Virginia, but has 
physical connections with the Chesapeake and Potomac Telephone Com- 
pany Virginia and with the North Carolina company. 

The stock both the Carolina company and the Virginia company 
owned largely the same individuals, and likewise the officers and 
directors the two companies are substantially the same. Separate 
books and records both companies are kept North Carolina the 
same employees. 
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The Commission held that both the North Carolina company and the 
Virginia company were under common control common stockholders, 
officers and directors and, therefore, were engaged interstate com- 
merce through physical connection with each other, and were subject 
all the provisions the Communications Act 1934 applicable 
wire telephone carriers. this connection the Commission stated 


“It clear that the use the word ‘control’ Section 2(b)(2) 
the Act, Congress meant actual well legal control and intended the term 
include and mean the power exercise control either negatively affirma- 
tively, directly indirectly.” 


The Commission referred particularly Rochester Telephone Cor- 
poration United States America, decided the United States Dis- 
trict Court for the Western District New York June 20, 1938, 
where that court stated 


“Congress has recognized the fact that there are many ways which actual 
control may exerted, such stock ownership, leasing, contract and agency. 
Congress also realized that control may exercised ‘through ownership 
small percentage the voting stock the corporation, either the nership 
such stock alone through such ownership combination with other factors.’ 
Broadly used, ‘control’ may embrace every form control, actual legal, 
direct indirect, negative affirmative.” 


the Matter WHBY, INC., (WTAQ), Green Bay, Wisconsin, Docket No. 4226. 
Decided October 25, 1938. 


This application WHBY, Inc. for construction permit 
increase its daytime operating power kw. kw. and use 
directional antenna during day time operation. 

After hearing the Commission determined grant the application. 
The height the antenna specified the application did not meet the 
minimum requirements Rule 131 the Commission. appeared, 
however, from the testimony that the field intensity the signals emitted 
would meet the minimum requirements 175 mv/m for kw. one mile. 
granting the application the Commission did the express 
tion that the applicant must submit proof performance showing that 
the directional antenna will have minimum effective field intensity 
one mile 175 mv/m for kw. 


the Matter Press Wireless, Inc., Hicksville, New York, Docket No. 4972. 
Decided November 1938. 


This was application Press Wireless, Inc. for modification 
license radiotelegraph Station WCA Hicksville, New York, oper- 
ating 15,730 ke. the fixed public press service. The application 
requested permission add telephone (A*) emission secondarily. 

The Commission denied the application several 
though the applicant was legally and financially qualified, was decided 
that the existing telephone facilities had not been shown inade- 
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quate, and that the applicant failed prove that would render new 
improved service. The American Telephone and Telegraph Com- 
pany and Communications, Inc. provide high quality telephone 
facilities, and several international broadcast stations render service 
which, the Commission held, similar many respects the service 
proposed the applicant. The Commission held that Press Wireless, 
Inc. had failed show public need for the proposed use radio- 
telephony. this connection, the opinion states that documentary 
evidence any agreement subscribe for the service was submitted. 
The applicant did, however, conduct survey and concluded that four- 
teen newspaper and users, well the Mutual 
ing System, would interested the proposed radiotelephone service. 
The Commission held that the lower rates proposed the applicant were 
without significance, the absence showing the applicant’s ability 
render adequate service. The Commission stated that appeared 
either that the program transmission service offered would not the 
high quality required for reliable service that the textual press cus- 
tomer will bear part the rate burden which should borne the 
program transmission customer. order render complete service, 
the applicant would compelled obtain licenses use radiotelephony 
least seven other frequencies. was clear that effective service 
maintained with the single requested. The Commis- 
sion stated 


“As other frequencies necessary render the service proposed were not 
included the application, evidence was received and finding can 
made with relation the interference and other problems which may exist 
connection therewith.” 


The Commission further held that the applicant had failed dem- 
onstrate conclusively its ability render high quality radiotelephone 
service, that the application not consistent with the Rules and Regu- 
lations the Commission, and that justification was shown the 
ord for the modification the Rules and Regulations. 


the Matter the Pacific Radio Corporation, Grants Pass, Oregon, Docket No. 
4611. Decided November 1938. 


The Radio Corporation applied for construction permit 
authorizing the construction and operation new station 
Grants Pass, Oregon, using the frequency 1320 ke. with power 500 
watts daytime only. 

The Commission denied the application several grounds, the most 
interesting which was the finding that not accordance with 
good engineering practice and that poor allocation assign 
regional frequency station serve city with population but 
5,000, with sparsely settled rural district contiguous thereto. 
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this connection the Commission stated follows: 


“The frequency requested the applicant, 1320 kc, under the rules the 
Commission, assigned regional stations. the instant case, the applicant 
desires use this frequency community having population less than 
5,000, with but approximately 12,000 people residing within radius 
miles the proposed station. Although the operation the proposed station 
the frequency and with the power requested would not cause objectionable 
interference any existing station and would not turn receive any objection- 
able interference from any existing station, the granting this application 
would preclude the licensing any other station this frequency within 
very large area. not accordance with good engineering practice and 
poor allocation assign community the size Grants Pass regional 
frequency, for use during the daytime hours operation station having 
500 watts power. The granting this application would not result supplying 
satisfactory broadcast service the people Grants Pass. The applicant 
does not propose furnish service night and likely that the need for 
nighttime service may greater than that for daytime service. city the 
size Grants Pass with limited commercial support, has been shown the 
evidence the record, could not support two broadcast stations. The granting 
the instant application would preclude the licensing radio station 
Grants Pass which could furnish primary nighttime broadcast service this 
area. 


The Commission also denied the application the grounds that 
insufficient public support was shown, that the applicant failed pro- 
pose meritorious program service, and that there was showing that 
there was sufficient program talent available operate the station 
first class manner. With reference the proposed programs and talent 
the Commission stated 


proposed program schedule was offered evidence. This schedule 
not particularly informative the character the programs offered. 
large percent its time will devoted transcription programs. Two hours 
per day from Monday through Saturday are scheduled for the broadcasts 
programs originating from the high school and relating high school activities. 
addition, fifteen minute program broadcast the County Parent- 
Teachers Association and fifteen minute musical program under the 
direction the high school musical instructor. The proposed program not 
well balanced and reflects the lack suitable talent this area. The applicant 
has failed show that the programs which proposes offer are the type 
gional assignment.” 


the Matter Chester Howarth and Clarence Berger, Wallace, Idaho, Docket 
No. 5009. Decided November 1938. 


Chester Howarth and Clarence Berger applied for construction 
permit construct new broadcast station Wallace, Idaho, operate 
1420 ke. with power 100 watts night, 250 watts day, unlimited time. 

The Commission granted the application even though the proposed 
station will limited night its 2.9 mv/m contour about 3.5 
miles from the transmitter, and that station KLBM LaGrande, Oregon, 
local station, will limited night the 2.6 mv/m contour. 
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the Matter Irvin and Amarillo Broadcasting Corporation, Amarillo, 
Texas, Docket Nos. 4686 and 4893. Decided November 1938. 


This cause involved two applications for construction permits 
erect new broadeast stations the same community (Amarillo, Texas). 
Both applicants requested permission use the same frequency, 1500 
ke., and the only difference the assignments requested was that Mr. 
Irvin specified 250 watts day, whereas the Amarillo Broadcasting Cor- 
poration requested 100 watts day. The applications were mutually 
exclusive. 

The Commission held that there was need shown for new broad- 
east station Amarillo, and was faced with the necessity determin- 
ing which application would better serve the public interest. The Com- 
mission determined deny the application Mr. Irvin and grant the 
application the Amarillo Broadcasting Corporation. 

The decision the Commission was based upon the fact that the 
Amarillo Corporation was better qualified financially 
construct and operate the proposed station. Mr. Irvin had total net 
assets approximately $20,500, and was the opinion that additional 
funds could obtained for the operation the station. The Amarillo 
Corporation had capital stock $2,500, but had filed 
with the state authorities application increase the capital stock 
$20,000. The additional $17,500 worth stock had been for 
three stockholders, one whom had net worth $577,407.70. The 
other two stockholders had assets which were substantially less. The 
stockholder having the largest assets testified that would willing 
advance additional funds the corporation such advancement 
proved essential. was estimated that would cost $8,110 construct 
the station proposed the Amarillo Corporation, and that 
would cost $11,000 construct Mr. Irvin’s proposed station. its 
decision the Commission stated 


“As the Amarillo Broadcasting Corporation financially qualified con- 
struct and operate its proposed station, and this corporation can obtain from 
its stockholders additional funds, such funds are necessary, the Commission 
the opinion that, between this corporation and Irvin, the Amarillo 
Broadcasting Corporation better qualified render satisfactory broadcast 
service this area.” 


Both applications were opposed station KGNC, existing sta- 
tion Amarillo operating 1410 ke., with 2.5 kw. day and kw. night. 
Station KGNC was affiliated with the National Broadeasting Company 
and carried network programs during 45% the time. Both appli- 
obtained advertising contracts from many merchants who did not 
use the facilities the existing station, and station KGNC operated 
profit. The Commission’s decision 

“As affirmatively appears that Station KGNC operating substan- 


tial profit and the merchants who have indicated their intention using the 
facilities either the proposed stations are the main merchants who not 
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now use the facilities Station KGNC, apparent that the operation 
local broadcast station would not result loss substantial amount the 
advertising support Station KGNC and would not adversely affect the ability 
this station render adequate broadcast service this area.” 


the Matter State Broadcasting Corporation, Gretna, Louisiana, Docket No. 
4915. Decided November 1938. 


This was application construct new broadcast station 
Gretna, Louisiana, 1370 ke. with power 250 watts day, 100 watts 
night, specified hours operation. 

The Commission determined deny the application upon several 
grounds, one which was that the proposed station would limit station 
KELD Dorado, Arkansas, station operating 1370 ke., un- 
limited time, the 2.2 mv/m contour, and station WFOR Hatties- 
burg, Mississippi, operating the same frequency, the mv/m con- 
tour. Other reasons for denial the applications were that the appli- 
eant was not financially qualified, that would not receive sufficient 
commercial support, that showing had been made the dissatis- 
faction with program service received from other stations serving the 
area, and that sufficient showing public need had not been made. 
The Commission’s decision 


“In number cases, where license for local broadcast station has been 
granted, this Commission, finding that such station would the public 
interest, has considered, among other things, the fact that the station would pro- 
vide medium expression for local civic organizations, and for artists who are 
capable rendering satisfactory broadcast programs and would give the local 
merchants radio advertising outlet. Other facts, however, influence the Com- 
mission determining that the granting denying application will serve 
public interest, convenience necessity, among which consideration the 
quantity and character broadcast service available the community. Where, 
here, the record does not show unsatisfactory broadcast service programs 
unattractive the listening audience, there presumption that adequate 
broadcast service being rendered existing stations which furnish the primary 
broadcast service.” 


the Matter Anthony Sons, Inc., New Bedford, Massachusetts, Docket No. 
5064. Decided November 21, 1938. 


Anthony Sons, the licensee high frequency 
broadeast station, applied for renewal its license. After hearing, 
the Commission determined grant the application the ground that 
although the reports filed the applicant with respect its program 
research and experimentation have been too general comply with 
Rule 1056, the applicant has definite plans upon which proceed and 
will continue experiments which will provide basis for the filing 
the necessary reports with the Commission. 

its decision the Commission stated that the primary object the 
experiments conducted was determine the coverage station using 
the frequency assigned the service. Although frequencies 31,600, 
35,600, 38,600 and 41,000 ke. had been assigned the licensee, the 
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licensee had used only the 31,600 ke. the time the 
hearing. 

The applicants’ engineer recommended that the transmission line 
and radiating system used the past abandoned favor con- 
transmission line and half wave radiator excited quarter 
wave matching section. also recommended that the power in- 
ereased from watts 100 watts and that complete field survey 
made. The Commission’s decision stated 


“It also expected that the experiments will reveal quantitative methods 
measuring the relation between signals and noise the various localities. 
using impedance measuring device and transmission line, whose character- 
istics may experimentally determined, possible determine with fair 
accuracy the amount power actually placed the radiator. When the power 
becomes known quantity planned make survey along equally- 
spaced radials through different types terrain. The engineer expects deter- 
mine the transmission characteristics these frequencies.” 


the Matters Paso Broadcasting Company, Paso, Texas; KGKL, Incorporated, 
San Angelo, Texas; and The Tribune Company, Tampa, Florida, Docket Nos. 
4545, 4479 and 3932. Decided November 21, 1938. 


Applications for construction permits construct and operate new 
stations Tampa, Florida, San Angelo, Texas and Paso, 
Texas, which were filed the above-named applicants, had previously 
been denied the Commission. (See October, 1938, 22) 
All three applicants filed petitions for rehearing, but the Commission 
determined deny them. 

denying the petition for rehearing which was filed The Tribune 
Company, the Commission stated that the second ground for decision 
The Tribune was ‘‘not supported basic findings fact appearing 
the Statement Facts, Grounds for Decision, and Order, and that 
there not sufficient evidence the record support said Ground for 

Tlie second ground for decision was that the granting the appli- 
would not aid the attainment fair, efficient and equitable 
distribution radio service among the several states and communities, 
and would violate section 307 the Communications Act 1934. 
The Commission, therefore, expressly struck the second ground for deci- 
sion from its Order. 

—A. 


Recent Court Decisions 


Black River Valley Broadcasts, Inc. McNinch, al. Decided November 21, 1938 
the United States Court Appeals for the District Columbia. 


Watertown Broadcasting Corporation, intervener, filed its appli- 
for construction permit. The Brockway Company participated 
the hearing the Watertown application. March 26, 1936, the 
examiner recommended that intervener’s application granted. 


April 1936, Black River Valley Inc., appellant, 
filed its application for construction permit. Brockway and Watertown 
participated the hearing which was held June 23, 1936. The appli- 
appellant and Watertown were consolidated for oral argument 
before the Commission. 

September 22, 1936, effective October 13, 1936, the Commission 
entered its order granting appellant’s application, and denying that 
intervener. Appellant commenced construction its station before 
construction was required commence, under the terms the construc- 
tion permit, December 13, 1936. 

November 1936, Watertown filed its petition for rehearing. 
Appellant filed its opposition Brockway likewise intervened, but 
this time the latter corporation requested the voluntary assignment 
the license WCAD, and the authorization move WCAD Water- 
town, New York. 

December 1936, the Commission granted novo hearing 
all the applications involved, including those Watertown. The 
Commission’s press release setting down the applications for novo 
hearing alleged that had been done its own motion; the official 
minute entry showed that its action was based Watertown’s petition 
for rehearing. 

Watertown then amended its application, requesting the facilities 
appellant. The Commission March 10, 1937, designated the applica- 
tions for hearing May 19, 1937. March 23, 1937, appellant filed 
its petition for reconsideration the Commission’s action December 
This was denied the Commission April 14, 1937. 

May 1937, appellant filed bill complaint for injunction. 
contended that the Commission’s order December 1936, author- 
izing novo hearing was illegal, and that the same enjoined. The 
Commission answered the bill, claiming that appellant’s action was pre- 
mature, the Commission had not rendered final decision these mat- 
ters, and that appellant had plain, speedy, and adequate remedy law. 

The court dismissed appellant’s bill complaint. 

cited with approval Sykes Jenny Wren Co., App. 379, 
cert. denied, 296 624, and Monocacy Broadcasting Co. Prall, 
App. 176, which establish the proposition that the remedy appeal 
exclusive, barring injunctive relief. 

The court likewise held that the Commission was required mat- 
ter law act Watertown’s petition for rehearing. Southland In- 
dustries C., (2d) 117. Appellant’s bill injunction was 
attempt interfere with the administrative process. The latter had 
not been completely exhausted. The law well settled that ‘‘the courts 
may not resorted until the administrative question has been deter- 
mined the 

was held that the Commission its own motion could authorize 
novo hearing. The language the opinion appears authorize the 
Commission add new parties second hearing. Thus said: 


“The terms the statute are broad enough let in, the direction the 
Commission, parties who may make application the interim between the first 
roceeding and the new proceeding, and therefore, there question but that 
rockway can now brought in, particularly petitioned intervene 
the rehearing. Future action the Commission will now necessary fix the 
rights plaintiffs and other proper parties the proceeding.” 


The Court distinguished Saltzman, al. Stromberg-Carlson, 
App. 31, wherein injunctive relief had been permitted. pointed 
out that the language the 1927 Radio Act was different, and secondly, 
that Stromberg-Carlson was existing licensee, whereas appellant but 
applicant for new facility. 

The Court likewise held that appellant proceeded its peril 
structing antenna before administrative action had been terminated. 

The underlying philosophy the opinion accord with the 
recent pronouncement the Supreme Court Meyers Bethlehem 
Shipbuilding Corp., 303 41, 50-51, which holds that all administra- 
tive remedies must exhausted before judicial relief can invoked. 
This view, confirmed innumerable cases, suggests that the courts have 
self-imposed limitation their review administrative 
agencies. ‘‘The attempt disregard and override the provisions the 
statutes and the rules the department and swamp the courts 
resort them the first instance must United States Sing 
Tuck, 194 161, 170. The case goes one step further. The entire 
administrative process must completely exhausted before judicial 
remedies can invoked. 


Patents—-Restricted Licenses—General Talking Pictures Corp. Western Electric 
Co., Inc., ed. 843. Decided the Supreme Court the United States 
May 1938; decision affirmed November 21, 1938 after petition for re- 
hearing granted. 


important decision the Supreme Court the United States 
dealing with the right patentee restrict the sale and use pat- 
ented article under the terms license agreement between the patentee 
and manufacturer was rendered May 1938. The majority opinion 
held that under the the case the purchaser amplifiers, 
from the licensee well the licensee, infringed the patent using 
the amplifiers for commercial purposes motion picture theatres, since 
the purchaser bought the equipment knowing the terms the license 
which were, ‘‘to sell only for radio amateur reception. radio 
experimental reception and radio reception .’’ Mr. 
Justice Butler rendered the opinion the court which was concurred 
four other Justices. Mr. Justice Black wrote dissenting opinion. 
Mr. Justice Roberts, Mr. Justice Cardozo and Mr. Justice Reed took 
part the consideration decision the case. May 31, 1938 the 
Supreme Court granted petition for rehearing (304 After 
reargument the cause the court affirmed its decision, the opinion 
the court being written Mr. Justice Brandeis with four other Justices 
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Mr. Justice Black entered dissenting opinion which was 
Mr. Justice Reed. Mr. Justice Roberts took part 
the consideration decision the case. 

The relevant facts are set forth succinctly Mr. Justice Brandeis’ 
opinion delivered November 21, 1938. The facts were stated fol- 


“Amplifiers embodying the invention here involved are useful several dis- 
tinct fields. Among these (a) the commercial field sound recording and 
reproducing, which embraces talking picture equipment for theatres, and (b) the 
private home field, which embraces radio broadcast reception, radio ama- 
teur reception and radio experimental reception. For the commercial field ex- 
clusive licenses had been granted the patent pool Western Electric Com- 
pany and Electrical Research Products, Inc. For the private home field the 
patent pool granted non-exclusive licenses about fifty manufacturers. Among 
these was American Transformer Company. was licensed ‘solely and only 
the extent and for the uses hereinafter specified and defined manu- 
experimental reception and radio broadcast reception licensed appa- 
ratus manufactured the Licensee The license provided further: 
‘Nothing herein contained shall regarded conferring upon the Licensee 
either expressly estoppel, implication otherwise, license manufac- 
ture sell, any apparatus except such may manufactured the Licensee 
accordance with the express provision this Agreement.’ 

“Transformer Company, knowing that had not been licensed 
ture sell amplifiers for use theatres part talking picture equip- 
ment, made for that commercial use the amplifiers controversy and sold them 
Pictures Corporation for that commercial use. Pictures Corporation ordered 
the amplifiers and purchased them knowing that Transformer Company had not 
been licensed make sell them for such use theatres. Any use beyond the 
valid terms license is, course, infringement patent. Robinson 
Patents 916. where patented invention applicable different uses, the 
owner the patent may legally restrict licensee particular field and 
exclude him from others, Transformer Company was guilty infringement 
when made the amplifiers for, and sold them to, Pictures Corporation. And 
Pictures Corporation ordered, purchased and leased them knowing the facts, 
also was infringer.” 


The question for decision was whether not the restriction the 
license was valid. The court stated that general restricted licenses are 
perfectly proper. patentee may grant license ‘‘upon any condition 
the performance which reasonably within the reward which the 
patentee grant the patent entitled United States 
General Electric Co., 272 476, 489. 

The essence the court’s decision contained the following para- 
graphs: 


“As the restriction was legal and the amplifiers were made and sold outside 
the scope the license, the effect precisely the same license what- 
soever had been granted Transformer Company. And Pictures Corpora- 
tion knew the facts, better position than had manufactured the 
amplifiers itself without license. liable because has used the invention 
without license so. 

“We have consequently occasion consider what the rights the parties 
would have been the amplifier had been manufactured ‘under the patent’ and 
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‘had passed into the hands purchaser the ordinary channels trade.’ 
Nor have occasion consider the effect ‘licensee’s notice’ which purports 
restrict the use articles lawfully sold.” 


should expressly noted that both the first and second opin- 
ions delivered the court, reference was made that the facts did not 
warrant the statement that the amplifiers had been manufactured 
sold the patent’’ and that the patented article did not pass ‘‘into 
the hands purchaser the ordinary channels trade.’’ The court, 
therefore, did not pass upon the question whether patentee himself can 
restrict the use patented article after sold. Nor did the court 
consider the effect given the notice the article the restricted 
terms the license since the purchaser was fully aware the restrictive 
when the purchase was made. 

The limited scope the opinion, therefore, should carefully con- 
sidered when applying the question the legality notices 
phonograph records limiting their use contrasted with 
purposes. 

Mr. Justice Black, his dissenting opinion, stated that the court 
departing from consistent judicial interpretation the patent statute 
which has maintained for almost century. When article 
patent sold and ‘‘passes into the hands purchaser, 
longer within the limits the monopoly. passes outside it, and 
longer under the protection the Act Congress. Con- 
tracts relation are regulated the laws the State and are 
subject State jurisdiction.’’ Mr. Justice Black emphasized the fact 
that the General Talking Pictures Corporation had purchased the ampli- 
fiers from the licensee, and that the rule that patentee cannot restrict 
the use patented article once comes into the hands purchaser 
should apply. ‘‘Notice the purchaser any form could not—under 
the patent law—limit restrict the use the amplifiers after they were 
sold and knowledge both vendor and purchaser that the articles were 
purchased for use outside the ‘field’ for which the vendor had been given 
the right sell, made the transaction between them less sale.’’ 
Commenting upon the stipulation counsel for the General Talking 
Pictures Corporation that common practice exists grant written 
licenses restricted one more the several fields use for the 
patented article, Mr. Justice Black 


widespread practice restricting the resale price articles described 
patents did not prevent this Court from holding that once the statutory right 
vend has been exercised ‘the added restriction beyond the protection and 
the act.’ Similarly, common practice grant written 
cannot prevent the application ‘that line cases which this court has 
from the beginning that patentee who has parted with patented machine 
passing title purchaser has placed the article beyond the limit the 
monopoly secured the patent 
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